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  «In today’s era of volatility, there is no other way but to re-invent. The only sustainable advantage you can have over others is agility, that’s it. Because nothing else is sustainable, everything else you create, somebody else will replicate.»
Jeff Bezos
 1.  Introduction
Due to the recent, rapid growth in new technologies and the emergence of highly digitalised business models, there remains a problem unsolved by the measures included in the Base Erosion and Profit Shifting (BEPS) Action Plan. This problem is the absence of taxation in jurisdictions where income is generated by digital businesses that work remotely to collect data on users and their preferences as they interact with networks. This requires modernizing tax regulations and the creation of new nexus and profit allocation rules to address this reality and empower market/source states where income is generated. Two different aspects of digitalisation are at play here. One is that digitalisation allows traditional business models to evolve, tackled in BEPS Action 1, while another quite different one is that digitalisation can give rise to highly digitalised models, such as cloud-based services, Facebook, Instagram, Google, etc. This latter aspect is not sufficiently addressed in the BEPS project.
The distribution of taxing rights between market/source states, those in which businesses operate without a physical presence, and residence states, those where companies with purely digital business models are resident, is a challenge that demands novel solutions. Such solutions require new tax nexus and fairer profit allocation rules that align the place of taxation with the territories where value is generated.
This article studies the current impact of highly digitalised business models on the international tax system (Section 2), provides an overview of the new principle of value creation (Section 3), focuses on the problem to be solved and the importance of the users» data and participation in the provision of new nexus and profit allocation rules, with an analysis of the recent Secretariat Proposal for a «Unified Approach» under Pillar One (Section 4), and finally proposes three possible multilateral measures to create an international tax system that is both fair and neutral in dealing with the new digital business models (Section. 5.).
 2.  Impact of highly digitalised business models on the international tax framework
 2.1.  Digitalisation and the jurisdictional disconnect
The rapid development and implementation of information and communication technologies in business models has naturally led to discussion of the fourth industrial revolution. The way companies produce goods and provide services is changing and this is even truer in the case of new digitalised business models emerging from the so-called digital economy. The primary impact on national and international tax systems is the proliferation of base erosion and profit shifting (BEPS) scenarios, which was the subject of in-depth analysis in Action 1 of the BEPS Project developed by the OECD, G-20, United Nations and the European Commission. The spread of BEPS in a digital economy is clearly encouraged by the absence of global tax governance and the lack of integrated tax policies across different jurisdictions, which generates underlying BEPS scenarios at international level, which, in turn, ultimately have an effect at national level. (2) 
The global economy is now clearly digital. As stated by the International Monetary Fund, «all activities that use digitised data are part of the digital economy: in modern economies, the entire economy.» (3)  New information and communication technologies, such as cloud computing and Big Data, the massive analysis of data as a tool to create value creation, and the expansion of additive technologies like 3D printing and artificial intelligence, have generated an intense debate on tax systems.
The international community is governed jointly by national tax systems and an international tax system. (4)  The structure and concepts of the international system are the fruit of a consensus reached in the first half of the 20th century, while national tax systems are independently and unilaterally established by each individual state. The challenges of the digital era ultimately affect national tax systems, as they directly suffer the loss of tax revenue. This is the logical conclusion of the connection between a national and an international tax system. The challenges posed by digitalisation are global for two reasons. First, because cross-border trade, in its broadest sense, has felt the greatest impact of digitalisation. Second, and as a consequence of the first, the current international tax regulations fail to provide a response to digital business model. The reason is simple: the current regulations were conceived for the so-called brick-and-mortar economy, a world economy based on physical elements and territorial connections. However, the economy is now digital and such regulations have become obsolete.
The constant evolution of the digital economy highlights the shortcomings of the international tax system, directly impacting on national tax regimes. The pressure on national governments led the OECD to undertake the BEPS Project in February 2013. The outcomes of BEPS Action 1, which was intended to find a solution to the updating of tax regulations for the digital economy in order to counter the effects of BEPS scenarios, are widely known. Following six years of debate in the international community, no political consensus has been reached on the measures to be implemented at international level. This only serves to heighten the pressure on governments, which, in view of the ineffectiveness of the multilateral solutions, are now opting for unilateral measures, such as equalization levies.
Companies continue to follow the same traditional formula to generate business. They acquire resources, which they process, thus adding value, and then sell the product or service generated. The emergence of new technologies has led to the dematerialization of economic activity, meaning that a company’s physical presence in a market country has become optional. In other words, digitalisation has promoted the physical disconnect between economic activity and the territory in which it is developed.
The OECD Interim Report about Tax Challenges Arising from Digitalisation, published in March 2018, categorizes current digitalised business models into four types. (5)  These are characterised by an extensive global value chain, the importance of intangible assets and the use of Big Data. Companies may also work with a combination of two or more of these types of business models, as is the case of Amazon. The first group of businesses are multi-sided platforms, such as Uber, Facebook, Airbnb, Amazon Marketplace or BlaBlacar, where the companies operating the platforms allow end-users to exchange goods and services and interact across market sides, generating powerful network effects. The second group is that of resellers. In this business model, companies acquire products from third-party suppliers and resell them to buyers. Typical examples of this business line are Netflix, Spotify and e-commerce Amazon. The third group is made up of vertically integrated firms, in which businesses have acquired ownership of the entire business process from production to the sale of goods or services to customers. Examples of this model include Netflix (film and series production) and Huawei (hardware and cloud computing). The fourth and last group is that of input suppliers. These are suppliers of goods or services provided by other businesses, such as components produced by Intel. These input suppliers only interact with the companies providing services and never with the final customers.
 2.2.  Principal characteristics of highly digitalised business models that impact on the international tax system
The digital economy has facilitated greater expansion and globalization of cross-border business activities. The suppression of different costs present in traditional economic models has exponentially stimulated the development of economic activities in other jurisdictions. Due to the qualities and advantages of new technologies, the physical presence of companies in the territories where economic activity is undertaken, be it providing services or selling goods, has decreased. This scenario raises doubts about the adequacy of the classic concepts of international taxation, such as the concept of permanent establishment, embedded in a traditional concept of trade. Business models such as those of social networks or the collaborative economy, evidence the ineffectiveness of current rules on profit sharing. Without the need for a physical infrastructure in the countries in which they operate, these businesses generate value and income that constitute a clear economic presence. Consequently, they are not subject to the application of the threshold of permanent establishment, thus avoiding taxation in the source state. However, their economic presence is, on occasions, greater than that of other companies that do not operate with digitalised business models.
The Action 1 Final Report underlined a series of wide-ranging taxation challenges presented by the digital economy, which, since its publication, have been forcefully reiterated. There are three challenges: nexus, use of data and the attribution of value and the characterization for tax purposes of payments made for the acquisition of digital products or services. (6)  These three main problems overlap with each other, occurring in conjunction in certain digital business models. The reciprocal interaction of these three challenges has a significant impact on two pillars of international taxation. These pillars are the rules that determine, on one hand, the nexus between an economic activity and a jurisdiction for purposes of taxation, and on the other, the rules that distribute profits between the different states with taxing rights.
The OECD Interim Report of March 2018 specifically identifies three common characteristics of highly digitalised business models, which, in this author’s opinion, are an ad hoc restatement of the three wide-ranging challenges reported in Action 1 Final Report of October 2015.
The first of these characteristics is referred to as scale without mass. Highly digitalised business models have no need to be physically present in the market country in which they do business with customers: their economic relationship with their customers is directly digital and cross-jurisdictional. Consequently, the market country experiences a loss of taxing power over the profits the digital company is generating in their jurisdiction. Despite a significant economic presence, the current nexus rules do not enable the market countries to subject this economic presence to taxation.
The second characteristic is the presence in these business models of intangible assets, such as trademarks, algorithms or software, which are central to the profitability of digital companies. Given the ease of the intragroup mobility of these assets, the separation between the legal and economic ownership of these intangibles frequently gives rise to challenges when sharing profits between the groups» companies in line with at arm’s length principle. It is largely expected that this second challenge will be gradually countered by the recommendations included in Chapter IV of the OECD Transfer Pricing Guidelines developed under BEPS Actions 8-10.
The third characteristic is the most peculiar and exclusive to highly digitalised business models, that is, data and user participation. On many occasions, users indirectly contribute to companies» value creation at source. This interactive relationship results in companies» creating value. However, current nexus rules provide no answer to this problem and the value created is not subject to taxation in the market country. The rules on profit distribution also fail to provide a solution to this problem and these elements of value creation are not considered when profits are shared across a group’s different companies. (7) 
 2.3.  Focusing on the problem: nexus and profit allocation. A «unified approach» under Pillar One
As previously stated, broadly speaking, the problem lies in the remote participation in a jurisdiction’s national economy by digitalised companies without the source or market country having taxing rights on the income generated.
This problem comprises two more specific challenges, those of nexus and profit allocation. The taxing rights across the different states in which the value chains of highly digitalised business models interact must be shared in a fair but neutral way so as to avoid discouraging the growth of this new form of value creation in the worldwide economy. These two pillars (8)  are at the centre of the work being developed by the 129 countries involved in the OECD/G20 Inclusive Framework on BEPS (hereinafter, Inclusive Framework), which aims to find a consensus solution to new nexus and profit allocation rules to satisfy the principle that income should be taxed in the jurisdictions where the value is generated.
The problem revolves around two highly concrete elements. In this author’s view, the solution to these problems should follow the order now described. First, it is necessary to establish new nexus rules that manage to «capture» the economic and digital presence in the market or source state that generates value. This would involve adapting the current rules in permanent establishment or the introduction of new taxes whose points of connection are not factors associated with physical presence in a jurisdiction, but rather nexus that take into account the dematerialization of cross-border economic activities. Second, once a consensus-based solution on the nexus rules to be implemented has been found, the new rules on the allocation of profits across states could be established. This author finds this would be a way to tacitly share taxing rights between the states involved in the value creation of highly digitalised business models. Without a consensus on the new nexus rules for a digital economy, the problem of how to quantify and allocate the value created across the participating states cannot be addressed. Without a nexus, a state has no taxing rights on the income proportionally corresponding to the value generated by the digitalised company in its jurisdiction.
The rules on nexus and profit allocation are grounded in traditional principles from the first half of the 20th century. They were designed to respond to the distribution of tax sovereignty between states in order to avoid scenarios of double taxation. Moreover, they revolve around immobile factors of production, such as land, work and capital. Currently, while recognizing the continuing presence of such factors, the value of many business is generated from intangible assets.
There is a need to modernize tax law to provide responses to today’s challenges. Many proposals have been put forward to solve the two problems mentioned above, such as equalization taxes, (9)  withholding taxes on base-eroding payments, (10)  personal establishment criteria based on significant economic activity, (11)  among others. The taxation of new, highly digitalised business models is unfair under the current rules of international taxation. This is not a particular problem in a specific group of states but affects nearly all countries given the high level of expansion of these models. Consequently, the solutions to the problems of nexus and profit allocation must be coordinated and multilateral if they are to avoid disparities and scenarios of harmful tax competition between states. (12) 
It will not be easy to find a consensus solution accepted across the whole international community. The positions of the 129 countries analysing new rules on nexus and profit allocation under the Inclusive Framework currently fall into three large groups. (13) 
The first group, which includes the European Union, share the view that there exists a series of characteristics in highly digitalised business models, especially those related to data and user participation, which may generate a misalignment between the location where profits are taxed and the location where value is created. This misalignment is not the result of any aggressive tax planning strategy but rather the absence of taxation on the market or source jurisdiction is produced because the international tax framework fails to capture these new forms of value creation derived from user participation. Thus, for these countries, it is necessary to reconsider the rules on nexus and profit allocation.
The second group of countries, headed by the United States, recognizes the present scenario and the problem of the absence of taxation at source of highly digitalised business models. However, the countries in this group do not take the view that the challenges are exclusive to these disruptive business models, but are more general problems which underline the ineffectiveness of the international tax system. In addition, they reject the idea that data and user participation are forms of value creation that should be captured in the jurisdiction where the user is located. Thus, it could be said that this group agrees with the first group on the diagnosis of the problem, but diverges on the solution.
Finally, the third group of countries is generally satisfied with the existing tax system and see no need for reform. They hold that the BEPS package currently being implemented in the international community is sufficient to mitigate the possible challenges of highly digitalised business models.
As a reflection, the two problems are clearly identified. Nonetheless, the positions with regard to how to establish solutions are considerably divergent while discussion in the OECD centres on the role and value given to the data and content generated by users. Thus, it is necessary to build bridges across these divergent positions over the coming months in order to find a consensus-based solution in 2020 to avoid the adoption of unilateral measures.
In January 2019, the Inclusive Framework published a short policy note in which the proposals to correct the mismatches that digitalisation causes between the place of value creation and the territory of effective taxation were considered in two pillars, following the published interim report in March of 2018. Pillar one aims to articulate new rules about the nexus and the profit allocation rules that go beyond the arm’s length principle. Those proposals are: «user participation», «marketing intangibles» and «significant economic presence» (14) .
The user participation proposal would create a new justified nexus in the active participation of users in the generation of value of highly digitised business models. The data that companies collect from users derived from participation in their networks contribute to the generation of value and the development of the business model.
The marketing intangibles proposal defends the modification of the nexus and profit allocation rules taking as a central axis the role that intangible assets play in the business model. This proposal is intended for remote participation or through a limited local presence of a company in a jurisdiction, which uses its brand and other marketing intangibles to develop a customer and user base that ultimately generates income that currently they escape taxation in the market state.
Finally, the significant economic proposal implies the creation of a nexus for non-resident companies that have a significant economic presence in the market jurisdiction in which they offer their services to users digitally. It is proposed to create a revenue threshold that, if exceeded, would result in the subjection of the non-resident company to the tax authority of the market state. The tax base that would correspond to each market state would be determined through a distribution formula based on factors such as sales, assets and employees.
These three proposals share several characteristics. First, they seek to reallocate taxing rights to tax the income that highly digitised companies enter into the market jurisdiction. Secondly, they introduce new nexus rules that are not justified in a physical presence in the state where the users access to the virtual platform where services are provided. Thirdly, the proposals are aware that an effective response to the current profit allocation challenge must go beyond the arm´s length principle. Finally, these proposals seek simplicity, stability of the tax system and tax certainty for taxpayers.
Nonetheless, among these three proposals there are some differences, such as that only the user participation proposal is designed to counteract the tax challenges of the digitalised business models or that only the significant economic presence proposal brings together all the profits —routine and non-routine— in its distribution formula for the multinational enterprise. For this reason, recently the Secretariat has published its proposal for a «unified approach» under Pillar One which seeks to offer a unitary approach to face the challenges on the nexus and the profit allocation of highly digitalised companies, starting from the points in common of the abovementioned proposals (15) .
The current nexus rules are based on a physical presence criteria. Thus, it is understandable that the proposals for a new nexus base on aspects such as digital presence and/or significant economic presence. Notwithstanding, it is not enough to just devise a new nexus on the basis of these criteria, but it is also necessary to update the profit allocation rules, going beyond the arm’s length principle and the separate entity principle. In case of maintaining the current profit allocation rules, the solution would be useless because zero profit would be attributed to the market state given the absence of physical presence in them. The unified approach would add formula-based solutions in situations where the arm’s length principle currently precludes taxing rights of market states. It is expected that for the upcoming meeting of the Inclusive Framework on January 2020 a position will be adopted regarding the acceptance or rejection of this new proposal.
The scope of this proposal includes only enterprises with a high level of digitalisation in their business models, e.g. multinational enterprises that generate income by remotely supplying digital products and content to consumers in other states. The OECD proposes for the first time a proposal that will exclusively affect digitalised enterprises. Curiously, since the publication of the Action 1 Final Report, the application of solutions that do not ring-fence the digital economy has been defended.
The nexus proposed by the unified approach to market jurisdictions is based on the volume of sales. The new nexus would define a revenue threshold as an indicator of a sustained and significant presence in the market country. In this way, it would be possible to tax non-resident enterprises that operate without permanent establishment in the countries, but enjoy a notable economic presence in them.
Finally, the Secretariat Proposal closes with new profit allocation rules. Once the market states have the right to tax the profits of non-resident enterprises, the profits must be attributed in a different way to the current one. If the allocation is to be carried out under the factors «functions performed», «assets used» and «risks assumed» the profit distributed to the market jurisdictions will be zero.
Three tier allocation mechanisms are proposed. This is an allocation based on a tripartite formula. The «Amount A» allocates the deemed residual profit of a multinational group among the market jurisdictions that have the taxing right thanks to the nexus based on a revenue threshold. The deemed residual profit is the profit that remains after allocating the routine profit derived from certain activities among those group companies in those countries where the activities are performed. «Amount B» addresses a mechanism whereby distribution activities with physical presence that are carried out in the market state would have a fixed remuneration. Thus, the «unified approach» proposal understands that the tax certainty of both taxpayers and tax administrations would be favoured and the current tax disputes resulting from the application of transfer pricing rules would be reduced. Finally, the «Amount C» is a closing mechanism that provides that any tax dispute between the market state and the taxpayer on any element of the proposal is submitted to a binding mechanism for resolving conflicts, i.e. tax arbitration.
In the author’s opinion, this proposal is very correct in its approach and would be a powerful weapon to fight against the current tax challenges of highly digitalised business models. Nonetheless, the proposal does not pronounce on the way in which the tax liability of non-resident taxpayers will be executed. Therefore, it would be interesting that, in parallel to this proposal, a reference to cooperative tax compliance measures for enterprises operating highly digitalised business models should be studied., e.g. Netfix, HBO, Instagram, etc. How is it going to be ensured that the corresponding portion of income that corresponds to a market state is going to be collected? Would a withholding tax mechanism be effective? What functions performed in the market jurisdiction will be remunerated with a fixed consideration? There are several questions that must be effectively resolved for this recent proposal to be useful in the future.
 2.4.  Searching for a solution that respects the Ottawa principles
The eventual solution to the problem of taxing income generated in source/market jurisdictions must necessarily respect the principles of fairness and neutrality. (16)  Adequate and fair allocation of taxing rights cannot ignore the principles on taxation of e-commerce laid out in the OECD’s 2003 Ottawa Taxation Framework Conditions. (17)  These principles are neutrality, efficiency, certainty, simplicity, effectiveness, fairness and flexibility. The two most relevant principles in the search for a global solution to problems of nexus and profit allocation rules are those of neutrality and fairness.
The most important principle is that of neutrality, the aim of which, broadly speaking, is to ensure that taxation neither prejudices nor induces taxpayers to undertake or refrain from undertaking economic activities as a reaction to tax burdens. (18)  To achieve this neutrality, non-ring-fenced solutions to the problem of the digital economy are needed. The solution adopted must also serve for all other business models, from the most traditional to the most highly digitalised. Not ring-fencing the digital economy from the rest of the economy has always been one of the OECD’s priorities. The whole economy is now partially or completely digitalised. An ad hoc proposal might adversely affect the principle of neutrality, potentially leading to digital models being treated differently from non-digital ones, which, in turn, could discourage economic operators from investing in the digitalisation of their businesses. In short, their business decisions might be motivated by tax factors more than by purely economic motives.
The principle of fairness is also of great importance in tax systems. There is no generally accepted definition of tax fairness. Indeed, there as many definitions as there are ethical perspectives from which the concept can be analysed, eventually making the expression something of an «umbrella term». (19)  The principle of fairness is often invoked by international and supranational organizations (20)  to justify proposals intended to correct the misalignments that have arisen in the international tax system as a result of the digitalised economy. In order to find a solution to the existing problem, the principle of justice must be considered from two perspectives.
On the one hand, tax fairness should address the horizontal equity between digital economic operators and those who work without a digitalised business model. The solution must establish equal taxation for similar situations of economic capacity, so that the current imbalance is resolved. As a result of the absence of tax nexus, value created in the source/market state is not taxed. Hence, as regards cross-border trade, non-resident taxpayers with brick-and-mortar business models are subject to higher taxation than non-resident agents operating in the same jurisdiction using digitalised business models. The essential aim of the proposals and initiatives to reformulate international tax rules is to bring taxation on digital business models into line with that on traditional models.
On the other hand, tax fairness should also be understood as inter-nation fairness. (21)  Equity between countries could be achieved by means of rules on the allocation of taxing rights that give each state its corresponding share according to the level of value generated within their borders. Aligning taxation with the location of value creation would give source and market states greater powers to include income representing value creation within their jurisdiction in the tax base of their corporate tax systems.
In summary, the principles of neutrality and fairness must necessarily be counterbalanced in the new nexus and profit allocation rules. The principle of fairness can lead to proposals that aim to increase the tax burden on digitalised business models, leading to these being ring-fenced as happens with equalization levies. Thus, the principle of neutrality serves to counteract this possibility, aiming to achieve a solution that is as neutral as possible, one that addresses the entire economy and does not isolate the digital one. In this author’s view, the solution to the problem must be one of fair but neutral taxation.
 3.  The evolution of the benefit principle and the sourcing theory in the new principle of value creation
The emergence of the concept of value creation following the BEPS Project will necessarily be the guiding principle for fair and effective allocation of the rights to tax business profits where the value is actually generated. (22) a priori, it is not a classic concept of international taxation, (23)  but its philosophical grounding is similar to that of the classic theories of international corporate taxation, such as the sourcing theory or the benefit principle.
The sourcing theory is closely related to taxation based on territoriality criteria. This theory advocates that states should have full taxing rights on any income generated as a consequence of economic activities undertaken within their jurisdictional borders (24) . With the growth at international level of the combined criterion of person-centric taxation, based on residence, or in a few limited jurisdictions, on nationality, and real taxation, the sourcing theory lost its practical significance. However, from a theoretical perspective, in the post-BEPS era, the content of the theory has been invoked again in order to respond to the challenges of the digital economy in such a way that the state in which value is created has the right to tax the income generated. (25) 
The benefit principle has been, since 1920, the cornerstone of the allocation of tax sovereignty between states. The principle is related to the concept of economic allegiance (26) . It establishes that companies should be taxed in the jurisdiction in which they benefit from the use of the infrastructure of the state and other public goods or services when undertaking economic activity in a particular jurisdiction. These benefits might include elements such as the use of a stable legal framework, the maintenance of a digital, technological structure allowing a company to operate in a state, communication networks, energy supplies and public subsidies. This principle is grounded in Thomas Hobbes» philosophical tenet that defends the payment of taxes as a form of compensation for ensuring safety, in proportion to the degree of a company’s use of a state’s infrastructure and services. (27) 
The principle of value creation has no hard and fast definition. Despite being a significant concept in the field of international taxation since its emergence in 2013 as a guiding principle to address the challenges of the digital economy, there is no uniform concept of taxation where value is created. The principle gives rise to the following questions: What is value creation? How is value created? Where is value understood to be created? and How can value be quantified? The vague and imprecise nature of the term endows it with a flexible content that allows states, international and supranational organizations and academics to present different proposals to respond to the challenge of aligning taxation with the location of value creation in a highly digitalised economy.
In economic terms, a company creates value when their income exceeds the costs of producing a good or providing a service, with value creation potentially arising along the whole value chain, as described in Porter’s theory. (28)  As regards a company running a digital business model, value is created along the value chain when, by exploiting user-generated data and content, the company obtains profit when offering their services or goods in the market. It is worth noting that functions such as data collection have traditionally been regarded as another complementary function of the value chain. However, with the emergence of Big Data, it is no longer a routine function but an independent productive factor that creates wealth for a company.
This author is of the opinion that the principle of value creation is not a revolutionary one. The existing international tax rules state that active income — business profits — are to be taxed in the source state, while passive income — dividends, interest and royalties — shall be taxed in the residence state. Income has always been taxed in the jurisdiction where the value is understood to have been created. Clearly, if a source state exercises its taxing rights, it is because the threshold of permanent establishment is applied, based on a physical presence in the jurisdiction. However, as pointed out by Dourado, (29)  in the remaining cases the residence state acts as a «qualified source state» since the residence is understood to be an economic nexus with the jurisdiction. In short, it serves as a way to align taxation with the territory in which companies enjoy benefits and infrastructures and where income is generated from economic activity, as espoused by the sourcing theory and the benefit principle.
The new technologies have now changed the way value is created. The emergence of the principle of value creation is in line with the classic international taxation theories. This means that, in the digital era, it is necessary to ensure that taxing rights are allocated to the states in which the business model can be shown to have a territorial nexus and creates value. This would be the case, for example, of data collected from customers, the location where these data are handled or the jurisdiction in which they are stored. The underlying idea of value creation is the same; to align taxation with the state with the clearest nexus to the income generated. However, the way value is created and attributed is in constant evolution. Consequently, the current process of consolidating the principle of value creation involves designing new nexus and rules of attribution of profits. In short, this author finds that the principle of value creation is a contemporary version of the sourcing theory and the benefit principle. (30) 
Among these proposals aiming to establish rules on nexus and tax allocation in line with value creation, the most outstanding is the direction taken by the OECD and initiated in their Public Consultation Document «Addressing the Tax Challenges of the Digitalisation of the Economy», published in February 2019. The report suggests three proposals for the allocation of taxing rights in the market/source state. Firstly, the user participation proposal, which contemplates value creation from the active participation of users in digital business models, such as social networks, search engines or online marketplaces. Secondly, the marketing intangibles proposal, which advocates value creation through the network of users/customers that a company generates remotely thanks to its intangible assets —trademarks, customer lists— in a particular state. And thirdly, the significant economic presence proposal, which advocates value creation when there is a remote, but economically significant presence, through economic activity in a particular jurisdiction. These proposals take into account supply and demand factors in value creation. If users did not exist, these digital business models would not work and there would be no value creation. (31) 
It is therefore desirable that the principle of value creation evolves and serves a guideline for the allocation of taxing rights, taking into account both supply-side preferences and demand-side preferences.
 4.  Objective: new nexus and profit allocation rules based on users and data
As previously mentioned, today’s method of complying with the mantra of taxing where value is created involves analysing and quantifying the value created by user participation in a particular network and the data they directly or indirectly supply to such a network. Solving the problem of the remote participation of certain business models in a country’s domestic economy primarily entails creating, firstly, new tax nexus that substantiate a taxable presence in a jurisdiction in the same way as a permanent establishment. Secondly, once the presence of a tax nexus is provided for, new rules on the allocation of taxable profits must be established. These would, in other words, be rules that tacitly allocate taxing rights among the states in which the company has a taxable presence captured by the new nexus. Thus, the residual profit derived from non-routine functions can be shared between them under formulas taking into account demand-side factors such as the number of users, the volume of data generated or the quality of the data. Nonetheless, despite this being the current direction taken by the BEPS Inclusive Framework, there is clearly a misalignment with the origins of the BEPS Project (the fight against abusive or aggressive practices that prejudiced the taxing powers of states), undoubtedly brought about by the all-pervading presence of digitalisation since 2013, when the ambitious programme to tackle BEPS practices was launched.
 4.1.  Three actors interested in taxing income: the residence state, the source state and the market state
Data generate an undeniable value in the current digitalised economy. Without the data that users provide to certain business models, such activities could not be launched. Neither would it be feasible to obtain sizeable profits without the generation of so-called network effects. These effects are brought about when the use of a certain network originates a type of «call effect» on other users, such as in the case of Facebook. (32)  Consequently, the greater the number of registered users, the greater is the volume of data available to the company, and hence they can sell advertising space to other companies or transfer the data, generating greater profits for their digital business model. In this way, users become a hybrid figure in the supply chain, known as «prosumers». That is, while continuing to consume the services provided, they also tacitly produce value for the company thanks to their interaction with these digital platforms.
With the emergence of highly digitalised business models, the classic distinction between taxation in the residence state and the source state has opened up to include a new actor, the market state. This refers to the jurisdiction in which the services are provided to a network’s users/customers and where the data are collected. In this author’s view, the market state arises as a consequence of the dual definition of the theoretical term of source state. On one hand, the source country is the origin of the income, that is, the territory in which the money flow towards the digital company’s residence state is generated, while, on the other hand, source state can be understood to be the jurisdiction in which the services are used and value is consequently created. The source state is the jurisdiction in which customers use their devices to access the network (source country as the place of consumption and value creation), directly or indirectly releasing a series of data that help the digital company (residence state) to improve its services and supply advertising space to companies located in other jurisdictions (source state as the origin of income). This is the business model of a social network, which is the model that most clearly demonstrates the triangular relationship between residence state, market state and source state in its strictest sense.
In view of the above, taxing rights need to be distributed between three states. Taking into account supply-side factors such as risks, assets or workers, the existing rules of international taxation fail to allocate taxable income to market states. Hence, it is necessary to open the door to new demand-side factors, such as sales, number of users or volume of data, in order to achieve a fairer distribution of taxing rights across states.
Nonetheless, criticisms have been raised about the consideration of the market state as another actor to be taken into account in the formulas for profit allocation. Schön (33)  suggests that the market state is already taken into consideration for indirect taxation, which is attributed exclusively to the use state, proposing therefore the creation of a nexus related to tangible or intangible digital investment in a state. Wherever a company invests, income is expected to be obtained, and thus digital companies would be taxed in the corresponding jurisdiction provided there exists prior investment. Although it is true that the use country partly benefits from the profits in the form of taxation on the volume of business, the present author understands this is not counter to direct taxation of tax nexus based on demand-side factors, since there is no indirect taxation on what is the crux of the challenge under study, the value created by users» participation and data. Hence, the allocation of taxing rights to the states where the users are located, and where a large part of a multinational digital company’s value is created, is compatible with the rules of indirect taxation.
Finally, technical difficulties might arise in determining the location of a user in a jurisdiction. The use of VPN networks could camouflage the real market state. An alternative solution might be the use of GPS to determine the location of users» devices. However, the potential impact of this on fundamental rights demands these types of challenges are solved in a more respectful way.
 4.2.  The role of data: value creation based on user participation
The role of data in the value creation process can be considered from multiple perspectives. The raw data companies gather from their customers thanks to powerful algorithms or Big Data techniques require processing and studying in order to determine the best strategy to maximize profits from their exploitation. By this we mean that the data per se lack significance and do not crate value just because they are data. It is the subsequent processing, classification, study and use made of such data that helps to create value within the company’s supply chain. As underlined by Moreno González, (34)  there are certain grey areas in this set of activities and their role in value creation, since simply collecting data could be interpreted as a routine function not involving the generation of value. In addition, as indicated by Becker and Englisch, (35)  some doubt exists as regards the place where the data are harvested, since it could be understood to be either the place the user is located or indeed the place where the user’s digital footprint is recorded.
The author of the present work feels that this doubt is a result of the current rules on transfer pricing, which are grounded in a functional analysis that gives greater weight to supply-side factors. (36)  Chapter VI of OECD 2017 Guidelines on Transfer Pricing (GTP, from hereon in) sets out an intragroup distribution of profits in business operations that involve intangible assets which benefits jurisdictions where there exist persons that perform a series of significant functions, attributing to them the assets and risks inherent in such functions and, consequently, accumulating a large part of the profits. This new approach, which continues in the line of Actions 8 to 10 provides no answer to the problem of the role of users» data in value creation and the subsequent allocation of taxing rights because the collection, processing, analysis and use of such data are completely dematerialised. These functions are performed by computers and not by human personnel.
It is true that the value created by users» participation in business models such as search engines and social networks is not directly generated by the companies, but is value created by an external party, the users. However, this value creation is the result of a prior consideration toward these users. Although, in most cases, this consideration is not monetary, it is so in the sense that the companies provide a «remuneration» in the form of free services provided to the customer in exchange for permission to handle the user’s data. This is what happens in networks using the «freemium» model, which provides users with certain estándar services, free of charge, that serve to harvest data. Subsequently, users can expand these services by subscribing to further paid service bundles, as is the case, for example, of cloud-based services that provide, in exchange for a fee, more extensive storage space in the companies» servers.
The way companies generate value has clearly changed, and thus the approach to analysing the concept of value creation must be updated accordingly. The gathering of data derived from users» participation provides companies with an embedded economic value. It is not important that these data pass through various stages to hypothesize an increase in their value. This author’s position does not ignore the fact that what a company does with the data it obtains is also important in the process of value creation. Indeed, technologies such as the powerful algorithms which allow companies to aggregate user data and identify patterns of consumer behaviour in order to subsequently target them with specific advertising add to their value creation. (37)  Nonetheless, if these volumes of data did not exist, it would be senseless to argue that value is created because data are the «oil» of the 21stt century (38) 
From the moment the data are harvested as a result of consumers» active or passive participation, the production process is initiated and value creation emerges. Thanks to the data gathered from a particular jurisdiction, the company creates new value. The users form part of this value creation process, and thus it is logical to advocate tax rules that take this reality into account when allocating taxing rights across states. Accordingly, it is necessary to create a nexus and allocate profits between the source/market states, taking into account this new form of value creation by, for example, considering a sustained user relationship with customers in a particular jurisdiction as an intangible asset for the company. (39) 
 5.  Proposals intended to ensure fairness and neutrality in the international tax scenario
As mentioned at several points throughout this work, three characteristics are common to highly digitalised business models that are responsible for the misalignment of the location of effective taxation and the place of value creation. In this type of business model, analysis of the value chain reveals that the data, interaction and synergies propitiated by the users of these platforms are a substantive part of the value creation process. The reality shows that nexus and profit allocation rules are ineffective in taxing this income where it is actually generated.
The author of this works defends the need to update certain elements of tax law to achieve fairer taxation in society. However, this solution must also necessarily be neutral to avoid ring-fencing the digital economy and distorting the decision-making of economic agents who base their business models on the exploitation of information technologies. The solution or solutions to be implemented must fully meet the following two requirements:
	1.  A balance between the tax regimes applied to so-called traditional business models and highly digitalised ones. In other words, the solutions need to take a holistic view of the economy, which is not, in this author’s opinion, incompatible with the adoption of new rules as a result of the misalignments that the digital economy has served to highlight. The reason for adopting these proposed holistic solutions that would affect both highly digitalised business models and those with lower levels of digitalisation is the emerging unfairness in the international tax regime. However, the mistake must not be made of adopting ad hoc solutions for these business models since this would run the risk of discouraging their development.
	2.  Multilateralism. Global problems, such as those referring to nexus and profit allocation affecting all states, should be addressed with multilateral solutions that treat all those involved in the same way. Unilateral solutions might be feasible in the short term but would only be provisional stopgaps until the international community achieves a position with the broadest consensus possible, which would then be set out in hard law instruments. (40) 

There now follows a presentation of three possible solutions that meet the described requirements and that are fair and neutral: the inclusion of a new type of income in tax conventions for the provision of advertising services, an interpretation of the concept of royalty that broadens out to include income from cloud-based services and the inclusion of demand-side factors in the analysis of transfer pricing. The intention of these proposals is for source or market states to gain greater taxing powers when value creation is generated within their borders.
 5.1.  Income from the provision of advertising services
Double taxation conventions include a series of incomes, the taxing rights of which are shared between the residence state and the source state. They set out distributive rules that confer prominence to the source states if this is desirable from a tax policy perspective.
The presence of advertisements on users» devices and interfaces is the external manifestation of value creation. This advertising is the result of handling and processing user data harvested in the market state by companies that operate digital business models. Depending on the data, they rent advertising space on their platforms to third-party companies in exchange for payment. Thus, the proposal consists of establishing a special type of income within the tax conventions so as to create rules for the allocation of taxing rights that prioritize taxation in the state where such advertising is shown and/or the company advertising makes the payment.
Generally speaking, these types of cross-border payments for the provision of an online advertising service, such as the ads that appear on social networks or search engines, would be characterised as business profits (Art. 7 OECD Model Convention), giving the exclusive taxing rights to the residence state of the company proving the rental service, that is the digital company, provided it has a permanent establishment in the source state, which is problematic given the current definition of this concept at international level.
Hence, it is the author’s belief that a new type of income for the provision of advertising services with the proposed taxation shared between the source state and the residence state could help to align taxation and the jurisdiction where value is created. The income generated from companies wishing to advertise is indirectly derived from value created from the data and content generated by users in the source/market state. The proposal here is that when a quantitative threshold is surpassed, following the model for dividends (Art. 10 OECD Model Convention) or royalties (Art. 12 OECD Model Convention), the source state should be given certain limited taxing rights over the income paid to a non-resident company. By establishing an amount under which taxation continues to correspond to the residence state avoids smaller digital business models incurring administrative costs and focuses on digital business models with greater economic capacity and value creation, such as Google, Facebook, Instagram, etc. Moreover, this proposal does not differentiate between the renting of online advertising space in the media or physical spaces. It would be applied equally to all types and would be more respectful of tax neutrality and would avoid ring-fencing the digital economy.
 5.2.  Expanding the concept of royalties to include cloud-based services
Cloud computing is a business model that provides users with a variety of services within a network. These services include, for example, applications, data storage, server rental, supplying a virtual infrastructure to develop a program or the sale of digital products. Providers of cloud-based services supply these services online with no physical presence in the customer’s jurisdiction. Thus, the problem mentioned throughout the present study is repeated, the nexus and profit allocation rules grant no taxing rights to the source or market state.
A large number of tax conventions set out the taxing rights on royalties, allowing the source state to tax a part of the revenue by means of a withholding tax. This is arguably an opportunity to help solve the taxation problems derived from digitalisation; income from cloud computing services could be included under the international concept of royalties enshrined in Art. 12 of the OECD Model Convention. This is even truer if we consider that certain tax conventions still in force include the rental of commercial, industrial or scientific equipment under the concept of royalties. The use of withholding taxes on royalties was originally a mechanism designed to mitigate the absence of tax nexus for countries that imported technological equipment. Following this philosophy of empowering source states, the OECD Model Convention proposes a solution to the challenges of BEPS by establishing in Art. 12 a withholding tax on income from the provision of technical services, which includes services both supplied physically in the source state and those provided online. (41) 
Art 12 of the OECD Model Convention is in need of modernization in order to bring about a common, international position on the tax treatment of income from cloud computing services. Although it is true that the rules on taxing software are broadly transferable to these services, the characteristics of Software as a Service, Infrastructure as a Service and Platform as a Service demand these rules are clarified. The user’s level of control in each of these three cloud computing models varies and this has consequences when characterizing the income as royalties or business. In this sense, the author of this work proposes that tax conventions should broaden the concept of royalty to include the payment for the use of software supplied in cloud-based services. This solution is neutral because the concept of royalties will continue to affect both cross-border income from both the transfer of intellectual or industrial copyrights and the renting of equipment, as well as income derived from cloud computing services. In this way, the taxation of two types of business model, traditional and digital, would be brought into line, thus establishing a fairer tax regime.
 5.3.  Residual Profit Split Method and supply-side and demand-side factors
Once the nexus rules are updated to address the challenges of the digital economy, the problem of allocating the tax bases between states with a legitimate taxing rights on the income from these highly digitalised business models will be finally solved. These nexus would establish connections, such as data generation, number of users or turnover, between a jurisdiction and the income derived from dematerialised economic activities. As advocated by the European Union in the Proposal for a Council Directive on the «virtual permanent establishment», (42)  these nexus would give rise to a permanent establishment in one or more different states. Hence, the next step would be to set out rules on transfer pricing to allocate these profits more fairly than is the case at the moment.
Profits are allocated between companies from the same group or are attributed to a permanent establishment in line with the arm’s length principle. This principle involves studying the functions conducted and controlled, the assets utilised and the risks assumed by the associate companies. This analysis is intended to establish value creation and the subsequent allocation of profits among the group’s companies with a manifest economic activity derived from these functions. A series of assets and risks would then correspond to such functions, thus assigning them part of the profit.
However, this method of applying the arm’s length under the auspices of Actions 8-10 of the BEPS Project assigns value to the supply side but fails to consider value creation on the demand side. (43)  Productive factors, such as labour, assets or human capital, are determinants in profit allocation. Demand-side factors, including, for example, users or sales, are not taken into account in this allocation. Here is the core of the problem, since, as stated in the present work, the new, highly digitalised business models create value thanks to user participation and the quality of their data. Without a focus on the demand side, the supply side alone does not create value and this type of business model would be impracticable. Hence, the allocation system must be modernised to encompass a demand-side approach, while also reviewing the supply side to account for new value creation factors. This author believes that the solution lies in a Residual Profit Split Method (RPSM).
The RPSM is a variation of the Profit Split Method and its aim is to determine the overall profits and subsequently split them among the group’s companies according to the same series of factors that would have been used by independent companies engaging in such transactions. It is a method that will play a key role in the post-BEPS scenario, since it strikes a balance between those who defend the arm’s length principle and those advocating formulaic profit allocation. It is an appropriate method for cases in which there are no comparable operations and one of the following situations occurs: 1. The parties make unique and valuable contributions, or, 2. There is a high degree of integration in the business model. (44) 
The allocation of profits under the proposed RPSM would entail new residual profit splitting factors. Alongside traditional factors like human capital, risks, sales or expenses, this author proposes the inclusion on the supply side of a new type of asset, data, and on the demand side, the number of users of the platform. The profits from routine functions would be split according to the existing allocation factors included in the OECD’s Guidelines on Transfer Pricing. However, the residual profits from non-routine functions, which represent a large part of the income from highly digitalised business models, such as social networks or search engines, would be distributed in line with a formula containing factors such as the volume of data gathered and the number of users in a particular jurisdiction.
Including a new splitting factor based on data could be a source of controversy depending on the quality of such data and their likelihood of actually creating value. Data can have differing degrees of importance. In this sense, Advanced Pricing Agreements could mitigate this source of conflict, with taxpayers previously agreeing to a selection of the volume of data to be taken into consideration in the formula used to allocate the profits. This proposal is fairer than the existing regime and would allow market states to achieve a greater split of the residual profit, which currently falls outside their taxing rights on highly digitalised business models.
 6.  Conclusions
The problems of nexus and profit allocation in highly digitalised business models require a multilateral solution. The solution should respect the Ottawa Framework Conditions on taxation in the digital economy, especially as regards fairness and neutrality. These principles act as a counterbalance and if respected, will avoid unilateral measures or measures that seek to ring-fence the digital economy, such as equalization levies.
The principle of value creation is a development of the benefit principle and the sourcing theory. Under this scenario, data and user-generated content are elements to be taken into consideration when designing new nexus and profit allocation rules. The international tax system does not take the supply side into account. Nonetheless, it has been demonstrated that digital business models create value thanks to the convergence of supply-side and demand-side factors.
The present article proposes three solutions which, in the author’s opinion, are neutral and fair and which are intended to grant grater taxing rights to the market/source state. Firstly, a new type of income is proposed to be included in tax conventions. Secondly, it is suggested that the concept of royalties as enshrined in tax agreements should be broadened. Thirdly, and finally, is the recommendation of an RSPM combining supply-side factors (data as assets) and demand-side factors (number of users).
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