
    
      
        
          	
                        [image: logo]
                        
                    
          	
            02/09/2022

          
        

      

    

  
The «excessive burden» as the only limit to double prosecution






The «excessive burden» as the only limit to double prosecution
Marta Moreno Corte
Former legal assistant at the European Court of Justice
Former trainee at the European Court of Human Rights
Revista Técnica Tributaria, Nº 126, Sección Estudios, Tercer trimestre de 2019, AEDAF




	Comentarios
		Título
	El «exceso punitivo» como único límite al bis in ídem



	Resumen
	Un análisis de la doctrina del Tribunal Constitucional, del Tribunal Europeo de Derechos Humanos y del Tribunal de Justicia de la Unión Europea conduce a concluir que el único límite actual a la prohibición del bis in ídem, en el marco de los procedimientos administrativos y penales, es el exceso punitivo. De este modo, hoy en día se admite tanto la dualidad de sanciones (administrativas y penales) como la duplicidad de procedimientos (administrativos sancionadores y penales) por los mismos hechos, siempre que la retribución impuesta a la conducta realizada (el castigo total) sea proporcional a la gravedad de la infracción cometida.



	Palabras clave
	Derechos fundamentales. Ne bis in ídem. Doble proceso. Procedimiento administrativo sancionador. Infracción tributaria. Delito fiscal. Sanción de carácter penal. Exceso punitivo. Proporcionalidad.



	Abstract
	Analysis of the case-law of the Spanish Constitutional Court, the European Court of Human Rights and the European Court of Justice reveals that, within the framework of administrative penalty procedures and criminal proceedings, the only limit to the duplication of penalties and proceedings is the «excessive burden». This means that today both the duplication of administrative and criminal penalties, and the duplication of administrative and criminal proceedings are accepted, as long as the total punishment imposed is proportionate to the seriousness of the offence committed.



	Keywords
	Fundamental rights. Ne bis in idem. Double prosecution. Administrative penalty proceedings. Tax offence. Tax crime. Penalty of a criminal nature. Excessive burden. Proportionality.
Recibido el 2-09-2019/Aceptado el 6-09-2019
	La versión en español de este estudio está disponible en la edición digital de la Revista Técnica Tributaria en www.aedaf.es.










  
 

1. 
 Introduction


As is generally known, the ne bis in idem principle implies that no one shall be liable to be tried or punished twice in respect of the same acts. It prohibits, therefore, the imposition of two or more criminal penalties by a final judgment (double criminality) and the commencement of two or more sets of criminal proceedings (double prosecution) against the same person (1) . These prohibitions do not only apply in the field of purely criminal proceedings (2) , but also to administrative penalty proceedings of a «criminal nature» (3) , which are currently at the centre of the doctrinal debate in the context of an intensifying fight against tax fraud.

This article will pay special attention to the procedural aspect of the ne bis in idem principle (double prosecution), bearing in mind at all time its material facet (double punishment). The ultimate objective is to show how the courts have departed from the classical conception of this principle and have undertaken a new approach wherein both aspects are intermingled. Furthermore, not only have they given prominence to the material aspect over the merely instrumental character of the procedural one, but they have also established the «excessive burden» as the only limit to the duplication of penalties and proceedings.

To enable a better understanding of our analysis, we should first discuss the dual significance of this principle, so that we can subsequently focus on its procedural aspect and, in particular, on the criteria laid down in the case-law for establishing that there has been no violation of the right to ne bis in idem from a substantive point of view (multiple punishments), even when there has been an infringement of its formal aspect (duplication of proceedings).

 

2. 
 Ne bis in idem as a fundamental right: its substantive and formal aspects


The ne bis in idem principle laid down in Articles 14.7 of the International Covenant on Civil and Political Rights (1966) (4) , 4.1. of the Protocol no. 7 (1984) to the Convention for the Protection of Human Rights and Fundamental Freedoms (1950) (5) , 54 of the Schengen Agreement (1985) (6)  and 50 of the Charter of Fundamental Rights of the European Union (2000) (7) , prohibits the commencement of two or more sets of criminal proceedings and the imposition of two or more criminal penalties by a final judgment against the same person in respect of the same acts.

In national law, even though this fundamental right is not laid down in the Spanish Constitution, in accordance with the consolidated case law doctrine of the Spanish Constitutional Court (8) , it is an implicit part of the principle of criminal legality enshrined in its Article 25.1, under which «no one shall be convicted or punished for any act or omission which did not constitute a criminal offence, misdemeanour or administrative offence under existing legislation at the time when it was committed» (9) . In this regard, although the constitutional ban on bis in idem has a unique substantive significance that avoids the «duplicity of administrative and criminal penalties in respect of the same facts» (material aspect), it also precludes, in principle, «the imposition of multiple punishments upon a person for the same offence in different penalty procedures» (formal aspect) (10) . As a result, this constitutional guarantee avoids both «the cumulative application of multiple rules and the duplication of procedures for the same offence after the first judgment has acquired the authority of a final decision» (11) .

But let’s go one step at a time. From a substantive point of view, ne bis in idem, in compliance with the principles of legality and prior definition of criminal offences, «prevents the same person from being punished more than once, on the same basis, in respect of the same acts, be it by the conduct of two sets of penalty proceedings -leaving aside its criminal or administrative nature- or within a single procedure» (12) . Consequently, in order to avoid a disproportionate burden
 (13) , it prohibits double administrative and criminal penalties in those cases where the facts, offender and legal basis are found to be identical (14) . The material approach of this principle is therefore subject to the threefold condition of identity of the facts, unity of offender and unity of the legal interest protected (15)  in a way that «the same person»
 (16) 
cannot be sanctioned more than once for a «single unlawful course of conduct»
 (17) 
designed to protect «the same legal asset»
 (18) .

From a formal or procedural viewpoint, it prohibits, in principle, that a person is prosecuted a second time
 (19) 
for a matter which has already been finally judged
 (20) 
, that is to say, that has been the subject of a judgment that has acquired the force of res judicata

 (21) . In this respect, it is important to point out that until the year 2003, the Constitutional Court only recognized the procedural aspect of ne bis in idem in the field of purely criminal proceedings, disregarding the coexistence of administrative and criminal proceedings and, thus, excluding the administrative proceedings from its protection. Since the judgement 2/2003 of January 16, the Constitutional Court has stated that the ne bis in idem principle is not confined to the right not to be punished twice but extends to the right not be prosecuted or tried twice, regardless of the criminal or administrative nature of the proceedings. However, the formal or procedural approach does not apply to all types of administrative procedures, but only to those that are to be equated to criminal proceedings on account of their characteristics and degree of complexity, besides the nature and severity of the resulting penalty (22)  (nonetheless, Spanish administrative penalty procedures are, in general, hard to equate to criminal proceedings).

The question that arises in this context is how to proceed when a conduct may constitute both an administrative and a criminal tax offence. In such cases, the Spanish Constitutional Court relies on the supremacy of the penal order over the administrative order
 (23)  to impose three limits on the Administrations' sanctioning powers: a) they are subject to judicial review; b) the Administration cannot carry out any action or procedure while the judicial authority has not ruled; and c) they have to respect the status of res judicata
 (24) . The supremacy of the penal order over the administrative order is therefore conceived as a further guarantee of the ne bis in in idem principle in a way that, when the offence is susceptible to an administrative sanction and a criminal penalty at the same time, the criminal prevails over the administrative one (25) .

This has led the Spanish legislator to establish that, in tax matters, «the sentence precludes the imposition of an administrative penalty in respect of the same facts» (Article 251.2 of the General Taxation Law) (26) . However, when the conduct at issue has not been considered an offence in criminal proceedings, the Tax Administration «can initiate a new procedure (…) in accordance with the facts that were deemed proven in the penal process» (Article 251.2 of the General Taxation Law). This means that in case of acquittal, the duplication of proceedings is allowed (and, thus, the violation of the procedural aspect of ne bis in idem), insofar as its substantive guarantee is not infringed. On the contrary, the imposition of a double punishment (which would imply a violation of the substantive aspect of ne bis in idem) cannot be accepted without exceeding the bounds of Article 25.1 of the Spanish Constitution (27) .

 

3. 
 Prohibition of double prosecution: case law criteria for determining whether the right to ne bis in idem has been violated


 

3.1. 
 Preliminary considerations


As previously mentioned, from a procedural point of view, ne bis in idem bars double prosecution, that is, it prohibits a duplication of proceedings of a criminal nature for the same facts and against the same person
 (28) 
, when a prior acquittal or conviction has already acquired the force of res judicata

 (29) . Even so, our domestic and European Courts, have established case law criteria for establishing whether there has been an infringement of the procedural aspect of ne bis in idem:


	
•  
The «criminal nature» of the administrative sanction

as a criterion for determining whether the administrative procedure is to be equated to criminal proceedings (2nd point).

	
•  
The sufficiently close connection in substance and in time
 between the proceedings at issue (3rd point).

	
•  
The deduction of the prior penalty from the amount of the subsequent one or the adjustment of the penalties «taken as a whole»
 in order to prevent an «excessive burden» (4th point).



 

3.2. 
 The «criminal nature» of the administrative penalty as a criterion for determining whether the administrative procedure is to be equated to criminal proceedings


The ne bis in idem principle does not exclude on an automatic basis the conduct of dual penalty proceedings in respect of the same acts by different punitive authorities of the state, but only of proceedings which are regarded as «criminal» (even if they are classified in domestic law as «administrative»). In fact, the Spanish Constitutional Court has stressed that «the constitutional ban of initiating or resuming penalty procedures when a final decision has already been issued does not extend to all penalty procedures, but only to those which, according to their characteristics (degree of complexity) and the type of penalty that may be imposed (nature and severity), are to be equated to criminal proceedings», in order to determine «if being subject to the penalty procedure at issue is as burdensome as being subject to criminal proceedings» (30) . As a result, when «the administrative procedure cannot be equated to criminal proceedings due to the simplicity of the administrative penalty procedure, the offence and the nature of the penalty, there would be no infringement of the right not to be subjected to two penalty procedures» (31) .

It is important to point out in this regard that even though the Spanish Constitutional Court has stated that tax inspection procedures are of an «inquisitive nature» within their field of competence (investigate and record facts that might be used in a subsequent administrative or criminal penalty procedure), this inquisitive nature has not been extended to administrative penalty procedures (32) . Moreover, the Court has determined that, «in the current legislative framework, it is rarely possible to equate administrative penalty procedures to criminal proceedings». This does not exclude, however, that «in some specific cases, conducting both administrative and criminal proceedings -against the same person and in respect of the same acts- may be a violation of the right not to be tried twice» (33) .

How can we ascertain then that an administrative proceeding is really of a «criminal nature» despite being nominally framed as «administrative»? The European Court of Human Rights (ECtHR) has set out three criteria, commonly known as the «Engel criteria» (34) , as the model test for determining whether administrative proceedings are to be equated to criminal proceedings:


	
a)  
The legal classification of the offence under national law:
 when the domestic legal classification categorises both penalties as «criminal», the ne bis in idem principle is applied immediately, but, when one of them is characterised as «administrative», it is necessary to examine it in the light of the second and third criteria (which are alternative and not necessarily cumulative) to assess whether the penalty is targeted towards certain offences that have a criminal connotation (35) .

	
b)  
The nature of the offence:
 in order to determine the nature of the offence, regard is to be had to the essential elements of the provision, such as its addressee, aim and legal interest protected. The provision will therefore be of a «criminal nature» when it is directed at the general public (36) , when it is established for the purposes of punishment and deterrence (that is, when it is not only intended as pecuniary compensation for any costs or damage as a result of the conduct) (37) , and when it protects legal interests, the protection of which is normally guaranteed by provisions of criminal law (38) .

	
c)  
The degree of severity of the penalty imposed
 is determined on the basis of the maximum penalty foreseen in the applicable legal provisions. Thus, on one hand, when the penalty involves the loss of liberty, it is presumed to be criminal in nature (39) ; on the other hand, when the penalty is administrative, its severity depends on the importance of the surcharges imposed (40) .



Following those three criteria, the ECtHR has repeatedly found proceedings for the imposition of «administrative» sanctions to be of a «criminal nature», bringing them within the ambit of «penal procedures» for the purposes of Article 4 of Protocol no. 7 (41) . For instance, concerning tax penalties, the ECtHR has reiterated that when the tax surcharge is not intended as pecuniary compensation for any costs that may have been incurred as a result of the taxpayer’s conduct, but to exert pressure on taxpayers to comply with their legal obligations (deterrent) and to punish breaches of those obligations (punitive), they are placed on an equal footing with criminal penalties
 (42) . Consequently, the prior conduction of tax penalty procedures «of a criminal nature» precludes, in principle, criminal proceedings for tax evasion in respect of the same acts from being brought against the same person and, thus, a subsequent criminal (or administrative -criminal in nature-) penalty for the same facts.

Lastly, also the European Court of Justice (ECJ) has rendered judgments related to this matter, stressing that the ne bis in idem principle «does not preclude a Member State from imposing successively, for the same acts of non-compliance with declaration obligations in the field of [recovery of taxes], a tax penalty and a criminal penalty in so far as the first penalty is not criminal in nature» (43) , and that therefore, «it is possible to impose tax and criminal penalties concurrently but not to impose a nominally administrative penalty which is really of a criminal nature in addition to another criminal penalty» (44) .

In light of the foregoing considerations, it should be noted that none of the criteria used to determine whether the administrative penalty procedure is to be equated to criminal proceedings take into account the characteristics and degree of complexity of the proceedings at issue, but that they focus exclusively on the analysis of the penalty imposed as a result of it, especially given that, from a procedural viewpoint, the aim is to figure out if a person has been subjected to two sets of proceedings genuinely criminal in nature (45) . As a matter of fact, other than the Spanish Constitutional Court, which not only takes into account the sanction imposed, but also concentrates on the particularities of the procedure for the purposes of determining whether the fact of being subjected to the administrative sanctioning procedure in question «could be considered as burdensome as being subjected to criminal proceedings» (46) , the rest of the case-law has developed to adopt a material interpretation of the prohibition of double prosecution. Here we encounter what is to be regarded as the reinforcement of the substantive aspect of ne bis in idem at the expense of its procedural aspect.

 

3.3. 
 The sufficiently close connection in substance and in time between the criminal and administrative sanctioning proceedings


After pointing out, in the previous section, the necessity of determining whether the proceedings at issue could be regarded as «criminal», we shall now address the second criterion, which concerns «the sufficiently close connection in substance and in time» between the criminal and administrative sanctioning proceedings, introduced by the ECtHR in «A and B v. Norway» (47) . The ECtHR held that the ne bis in idem principle does not exclude the conduct of dual proceedings when they have been sufficiently closely connected in substance and in time. This means that when both procedures have been combined in an integrated manner so as to form a «coherent whole» (48)  and have been conducted either simultaneously or progressively (in instances where doing so is motivated by interests of efficiency and proper administration of justice), the duplication of proceedings is compatible with the «bis» criterion (49) . The ECHR did however note that «the fact that the administrative proceedings have stigmatising features largely resembling those of ordinary criminal proceedings enhances the risk that the social purposes pursued in sanctioning the conduct in different proceedings will be duplicated (bis) rather than complementing one another», in a way that the duplication could be incompatible with the ne bis in idem principle (50) . Nevertheless, it is taken as a «risk», so even in the case of duplication of criminal and administrative (of a substantively criminal nature) proceedings, the «connection in substance and in time» between them may be enough to forego the ne bis in idem protection (51) .

Contrary to the position of the ECtHR, ECJ Advocate General Campos Sánchez-Bordona was reluctant to accept the line of case-law represented by the judgment in «A and B v. Norway», since, as he established in his Opinion on «Luca Menci», «the case-law of the [ECJ] ha[d] consolidated a statement of the law to the effect that two parallel or consecutive sets of proceedings, which lead to two substantively criminal penalties in respect of the same acts, continue to be two sets of proceedings (bis) and not one» (52) . He therefore proposed the ECJ to disregard the ECtHR case-law and to carry out its own interpretation of the ne bis in idem principle, asserting that «the duality of parallel (administrative and criminal) proceedings, regardless of their degree of closeness in time, and of the associated penalties of a criminal nature at the end of those proceedings imposed by the punitive authorities of the State which rule on the same unlawful acts, is not a necessary requirement permitting the limitation of the right protected by the principle of ne bis in idem, even if it has the laudable aim of protecting the Union’s financial interests and ensuring that serious fraud does not go unpunished» (53) . This last line has been highlighted because there currently appears to be a tendency to consider that all means of action are valid if their aim is to protect tax credit and to ensure that alleged fraudsters are not left unpunished, while in fact, setting such considerable limitations to fundamental rights could put into doubt the system of rights and guarantees established so far.

This said, it seems that the establishment of the substantive and temporary connection criterion as a basis for determining that there has not been a violation of ne bis in idem could call into question the level of protection that this fundamental right intends to achieve. There is no doubt that when criminal and administrative proceedings are conducted in parallel, there is not yet a prior «final» decision that could potentially «activate» the procedural protection of ne bis in idem, but in the event that both procedures are to be equated to «criminal» proceedings, there would be a simultaneous subjection to two sets of proceedings equally burdensome. In effect, it is remarkable that we have reached a point where the temporary connection between «two» sets of proceedings of a criminal nature (in some cases conducted simultaneously, but in others, consecutively –when a judgement that acquired the force of res judicata was already delivered–), can turn them into «one» for the purpose of analysing a possible violation of the procedural aspect of ne bis in idem, considering that its essence is precisely not to be prosecuted twice for the same offence (54) . The unconvincing introduction of this criterion is another reflection of the gradual disappearance of the procedural approach to ne bis in idem.

 

3.4. 
 The deduction of the prior penalty from the amount of the subsequent one or the adjustment of the penalties «taken as a whole» in order to prevent an «excessive burden»


The third criterion used in case law for establishing whether the ne bis in idem principle has been infringed refers, on one hand, to the deduction of the prior administrative sanction from the amount of the subsequent criminal penalty (deduction of the prior penalty), and, on the other hand, to the adjustment of all the penalties in a way so that their severity does not exceed the seriousness of the offence (adjustment of the penalties «taken as a whole»).

On the domestic level, the Spanish Constitutional and Supreme Courts are applying the «deduction of the prior penalty» criterion, according to which «the fact that there is a final administrative sanction does not preclude a new criminal penalty in respect of the same facts, provided that the prior administrative one is deducted from the amount of the latter with the aim of guaranteeing that the punishment is proportionate to the seriousness of the offence» (55) . This stems from the scope of the substantive guarantee of ne bis in idem, the central aim of which is to prevent that anyone bears an excessive burden. Accordingly, «there would be no constitutionally banned duplication of sanctions, despite the fact that it has been established that the facts, offender and legal basis are identical, when the second set of proceedings deducts the prior sanction from the penalty which may be imposed, so as to mitigate the negative effects of the first final sanctioning decision» (56) . In other words, as, by virtue of the «deduction of the prior penalty» criterion, there is indeed just one penalty in respect of the offence, neither the substantive guarantee of the ne bis in idem principle (the right not to be punished twice), nor, consequently, its procedural aspect, would have been violated.

At the EU level, the ECJ has chosen to analyse the set of penalties imposed «as a whole». It was Advocate General Cruz Villalón who initially stated, in his Opinion on «Åkerberg Fransson» (57) , that the ne bis in idem principle enshrined in Article 50 CFREU must be interpreted as meaning that «it does not preclude the Member States from bringing criminal proceedings relating to facts in respect of which a final penalty has already been imposed in administrative proceedings relating to the same conduct, provided that the criminal court is in a position to take into account the prior existence of an administrative penalty for the purposes of mitigating the punishment to be imposed by it». Along these lines, the ECJ has recently asserted, in «Luca Menci» (58) , that criminal proceedings may be brought against a person, even though she had already been subject, in relation to the same acts, to a final administrative penalty of a criminal nature, on condition that the national legislation: 1) pursues an objective of general interest which is such as to justify such a duplication of proceedings and penalties (in this case, combating tax fraud) (59) ; 2) contains rules ensuring coordination which limits to what is strictly necessary the additional disadvantage which results, for the persons concerned, from a duplication of proceedings (60) ; and 3) provides for rules making it possible to ensure that the severity of all the penalties imposed is limited to what is strictly necessary in relation to the seriousness of the offence concerned. This last condition reflects that it is not necessary anymore to deduct the exact amount of the administrative penalty from the criminal one, but it is sufficient that the double penalty does not impose an excessive burden on the person concerned
 (61) .

As regards the ECtHR, it seems that it has aligned with the line of case-law maintained by the ECJ on this matter. While the ECtHR originally noted that the fact that the first fine had been included in the second one did not diminish the severity of the penalties (62) , it asserted, in «A and B v. Norway», that the fact that the sanction imposed in the proceedings which become final first was taken into account in those which become final last prevented the individual concerned from bearing an excessive burden (63) . What is more, it seems that the ECtHR has recently admitted that, when the second penalty is not to be considered as disproportionate, it can be presumed that the already imposed sanction in the prior administrative proceedings was sufficiently taken into account in the sentencing in the criminal proceedings, even if the judgment did not provide any details on the calculation in this respect (64) .

The interpretation of the ne bis in in idem principle developed by the ECtHR, ECJ and Spanish Courts appears to reflect that, in those cases where there has been a duplication of proceedings and punishments (in respect of a conduct that is classified as both an administrative offence and a crime), but either the first sanction has been included in the second one or both sanctions together are not disproportionate, even if someone has been prosecuted twice, this double prosecution could be considered lawful on the grounds that it has not implied an excessive burden (65) . That is to say, the ultimate purpose of the aforementioned constitutional guarantee is to ensure the proportionality of the punishment, while the procedural aspect forms a merely instrumental guarantee, not so much aimed at precluding the duplication of proceedings (with some exceptions), but at avoiding that an excessive burden is placed on the individual concerned.

The above considerations lead us not only to abandon the classic conception of ne bis in idem as a principle that has a twofold scope -substantive and procedural-, but also to note that the procedural aspect does not constitute, in itself, an autonomous guarantee with regard to the substantive one (66) . In effect, in order to understand the latest decisions taken by the ECtHR, the ECJ and the Spanish Courts, we need to embrace the approach of ne bis in idem adopted by them, which is that the essence of this fundamental right lies in its substantive side, while the procedural aspect is a merely instrumental guarantee in service of the latter.

 

4. 
 Conclusion: the scope of ne bis in idem protection is only to ensure proportionality


In light of what has been put forward up to this point, we can conclude that there has been an important shift that has changed the perception of the ne bis in idem principle and that affects both its procedural and substantive aspects. Although, initially, the ECtHR, the ECJ and the Spanish Courts defined in an almost identical way the implications of each of the two aspects of the prohibition of bis in idem, it being understood that the material aspect prevented the duplication of penalties and the procedural one the duplication of proceedings, we have witnessed an important case-law development that has moved away from this initial distinction to introduce a new interpretation, by virtue of which not only the border between these two aspects has completely disappeared, but the scope of their protection has also been significantly reduced.

On the one hand, the procedural aspect has turned out to be an instrument «in service» of the substantive guarantee. This is evidenced by the use of purely material criteria for ruling out the possibility of its infringement, as is the case with the elements used to determine whether the administrative proceedings are to be equated to criminal proceedings (elements which focus exclusively on the sanction), or with the deduction of the prior penalty from the amount of the subsequent one and the compensation of the penalties «taken as a whole». Consequently, although the concept was originally closely tied to the prohibition of the duplication of equally burdensome proceedings against the same person with regard to the same facts, at present, even when an individual has been subjected to two sets of proceedings concerning the same facts, if the first penalty was deducted from the amount of the second (criminal penalty minus administrative sanction) or they were both compensated (criminal penalty adjusted according to the administrative sanction previously imposed), there is no violation of ne bis in idem, not merely with regard to its material aspect, but, also, in respect of its procedural one. Simply put, duplication of proceedings is allowed when the punishment imposed is proportionate to the offence committed.


On the other hand, the scope of the substantive aspect has been redirected. Until now, the essence of this guarantee consisted of avoiding the duplication of penalties in respect of the same acts in those cases where the threefold condition of identity of the facts, unity of offender and unity of the legal interest protected was fulfilled. Now, however, the aim of preventing the impunity of tax defrauders has led our highest courts to admit the duplication of penalties as long as these penalties, taken together, do not entail an excessive burden.


In brief, it is clear from the above that the ne bis in idem principle no longer precludes the duplication of proceedings and penalties, but focuses exclusively on ensuring that the severity of the penalties imposed is limited to the seriousness of the offence concerned.
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